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DECISION
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1.
On 19 December 2011 the Tribunal (Sir Stephen Oliver and me) released its
decision on the determination of certain questions on a joint referral by the parties
pursuant to paragraph 31A of Schedule 18 to the Finance Act 1998. We determined
two of the three questions before us. One, which was referred to as “the DTC
question”, concerned the extent to which the non-discrimination provisions of Article
26(4) of the UK/Luxembourg double taxation convention impacted upon the
Applicants’ claims for group/consortium relief. The other (“the s 410 question”)
concerned the impact of the anti-avoidance provisions of s 410 ICTA on the claims
for group/consortium relief in certain periods.
2.
Each of our determinations in those respects is, with the permission of this
Tribunal, under appeal to the Upper Tribunal.
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3.
The remaining issue (“the EU law question”) was whether the requirement of s
402(2) ICTA that the link company be resident in the UK or be a non-resident
company carrying on a trade in the UK through a permanent establishment infringed
the EU law rights of any company in the Hutchison Whampoa Group and, if it did,
whether the Applicants could rely on that infringement in support of their claims for
group relief.
4.
The Tribunal decided to refer the EU law question to the Court of Justice of the
European Union (“CJEU”), and stayed its own proceedings in that respect.
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5.
The CJEU issued its judgment on 1 April 2014: Felixstowe Dock and Railway
Company Ltd and Others v Revenue and Customs Commissioners (Case C-80/12).
The parties have made a joint application consequent upon that judgment, dated 8
May 2014, in which they have invited the Tribunal to answer the EU law question as
follows:
“… that the link company residence requirement infringes the EU law
rights of companies in the Hutchison Whampoa Group, and that the
claimant companies can rely upon that in support of its (sic) claims for
relief.”

6.
Since the release of the Tribunal’s earlier determinations, Sir Stephen Oliver has
retired as a judge of the Tribunal. It falls to me therefore, sitting alone, to make the
final determination of this Tribunal.
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7.
I have considered the judgment of the CJEU, about which I need make no
observations of my own, and the joint application made by the parties. I am satisfied
that the answer to the EU law question is as submitted.
Determination
8.
Accordingly, I determine the EU law question as follows: In relation to the
claims for group relief, the requirement in s 406(2) ICTA for the link company to be
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resident in the United Kingdom or carrying on a trade in the United Kingdom through
a permanent establishment infringes the rights of companies in the Hutchison
Whampoa Group, and the claimant companies can rely upon that infringement in
support of their claims for group relief.
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Application for permission to appeal
9.
This document contains full findings of fact and reasons for the decision. Any
party dissatisfied with this decision has a right to apply for permission to appeal
against it pursuant to Rule 39 of the Tribunal Procedure (First-tier Tribunal) (Tax
Chamber) Rules 2009. The application must be received by this Tribunal not later
than 56 days after this decision is sent to that party. The parties are referred to
“Guidance to accompany a Decision from the First-tier Tribunal (Tax Chamber)”
which accompanies and forms part of this decision notice.
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